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(A)
3nr(3rft) nf@ ate arfm faaaffaa ah # 3azgn uf@an/
ITf@Naur h car 3r4l arr a aar ?]
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the followingway.

(i)
National Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act in the cases where
one of the issues involved relates to place of supply as per Section 109(5) of CGST Act, 2017.

ii
State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other than as mentioned in
para- (A)(i) above in terms of Section 109(7) Qf CGST Act, 2017

(iii)
Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017 and shall be
accompanied with a fee ofRs. One Thousand for every Rs. One Lakh of Tax or Input Tax Credit involved or the
difference in Tax or Input Tax Credit involved or the amount of fine, fee or penalty determined in the order
appealed against, subject to a maximum of Rs. Twenty-Five Thousand.

(B) Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along with relevant
documents either electronically or as may be notified by the Registrar, Appellate Tribunal in FORM GST APL-
05, on common portal as prescribed under Rule 110 of CGST Rules, 2017, and shall be accompanied by a copy
of the order appealed against within seven days of filing FORM GST APL-OS online.

Appeal to be filed before Appellate Tribunal under Section 112(8) of the CGST Act, 2017 after paying
(i) Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned order, as is

admitted/accepted by the appellant, and
(ii) A sum equal to twenty five per cent of the remaining amount of Tax in dispute, in

addition to the amount paid under Section. 107(6) of CGST Act, 2017, arising from the 'said order, in
relation to which the appeal has been filed.

The Central Goods & Service Tax ( Ninth Removal of Difficulties) Order, 2019 dated 03.12.2019 has provided
that the appeal to tribunal can be made within three months from the date of communication of Order or
date on which the President or the State President, as the case may be, of the Appellate Tribunal enters
office, whichever is later.

II

(i)

(C) 3 3r44rzr 1if@rat at 3rd1 atf.a +iifa an@a, fa 3it a@aa# uanii h
fr, 3r4tar2ff faniftr assz rat ?t
For elaborate detailed and late filing of appeal to the appellate authority, the
appellant may refer to the websi ,;:.:s'-1-',,:.= .

.."g.{al



n
2

F.No.: GAPPL/ADC/GSTD/205/2022

ORDER-IN-APPEAL

Brief Facts of the Case :

The following appeal has been filed by the Assistant
Commissioner, CGST, Division - VIII, Ahmedabad South (hereinafter

referred as 'appellant' I 'department') in terms of Review Order issued

under Section 107(2) of the CGST Act, 2017 (hereinafter referred as
'the Act') by the Reviewing Authority against RFD-06 Order (hereinafter
referred as 'impugned order') passed by the Assistant Commissioner,
CGST, Division - VIII, Ahmedabad South (hereinafter referred as

'adjudicating authority') in the case of M/s. Alpine Wellness LLP,
Corporate House-4, Parshwanath Business Park, Nr. Prahladnagar
Garden, Ahmedabad - 380015 (hereinafter referred as 'Respondent').

Appeal No. & Date Review Order No. & Date RFD-06 Order No. & Date
GAPPL/ADC/GSTD/205/2022- 70/2021-22 Dated 25.03.2022 ZX2410210365367 Dated
APPEAL Dated 12.04.2022 29.10.2021

2. Brief facts of the case are that the 'Respondent' holding
GSTN No. 24AAUFA6262E1ZE had filed refund claim of Rs.6,09,116/
for the period April 2019 to September 2019 for ITC accumulated due to
export of service without payment of duty vide ARN No.

AA2410210999735 dated 26.10.2021 under Rule 89(4) of the CGST

Rules, 2017 read with Section 54(3) of the CGST Act, 2017. The said
refund claim was sanctioned by the adjudicating authority vide Order No.
ZX2410210365367 dated 29.10.2021 (RFD 06).

During Review of the 'Impugned Order' dated 29.10.2021
the department has observed as under :
3(i). During review of said refund claim, it was observed that the
claimant has filed refund claim on account of ITC accumulated due to
export of service without payment of tax for the period from April 2019

to September 2019 vide ARN dated 26.10.2021 which was sanctioned
by the adjudicating authority vide Order No. ZX2410210365367 dated
29.10.2021. The adjudicating authority has erroneously sanctioned the

claim instead of rejecting the same in accordance with Section 54(1) of

he cGsT Act, 2017. It is noticed that the clam @9/2en«led on

26.10.2021 for ITC accumulated due to export ofrrlf~~ut
payment of tax for the period from April 2019 to sept«giber2± 19)3 Is
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pertinent to note that the time limit for filing a refund claim under
Section 54(1) is two years from the relevant date.

3ii). It is noticed that the claimant has raised invoices for
export of services for the period April 2019 to September 2019 and the

payment for the services have also been received from 03.04.2019 to

04.10.2019. Thus all the eleven invoices have been issued before

01.10.19; and the total payment for all the eleven invoices have been
received by 04.10.2019. Therefore, relevant date in the present case
comes to 04.10.2019, which is the last date of receipt of the payment in
foreign exchange; and refund should have been filed by 03.10.2021,
i.e. within two years from the relevant date. However, the present claim.

is filed 0n. 26.10.2021. Thus, the refund claim is time barred. Therefore,

the adjudicating authority has failed to consider. the limitation aspect and
erroneously sanctioned the claim which was time barred.

4. In view of above, the appellant/ department has filed the
present appeal on the following grounds:

1. It is noticed that the present claim has beenfled on 26.10.2021 for
ITC accumulated due to export of services without payment of taxfor

the period April 2019 to September 2019. It is pertinent to note that

the time limit forfling a refund claim under Section 54(1) is two years
from the relevant date.

ii. The relevant date in the present case as prescribed in the explanation
(2)(c) to Section 54 of the CGSTAct, 2017 is 04.10.2019, which is the
last date of receipt of the payment in foreign exchange; and refund
should have beenfiled by 03.10.2021, i.e. within two years from the
relevant date. However, the present claim is filed on 26.10.2021.
Thus, the adjudicating authority has failed to consider the limitation ·
aspect and erroneously sanctioned the claim which was time barred.
Therefore, the Order No. ZX2410210365367 dated 29.10.2021 (RFD
06), is required to be set aside and refund ofRs.609116/- sanctioned
erroneously, is required to be recovered along with interest.

iii. 1n view of above grounds the appellant has made prayer to set aside

the· impugned order wherein . the adjudicating us<, as
erroneously sanctioned Rs.6,09,116/- instead of ua---EK.f e

under Section 54(1) of CGSTAct, 2017; to pass an e

said original authority to demand and recover the amr ·» y
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refunded ofRs.6,09,116/- with interest; to pass any other order(s) as

deemed fit in the interest ofjustice.

Personal Hearing :
5. Personal Hearing in the matter was held on 28.12.2022
wherein Mr. Aikhil Jani, C.A. was appeared on behalf of the 'Respondent'

as . authorized representative. During PH he has submitted their

submission dated 28.12.2022 and stated that they have nothing more

to add to their written submissions made till date. The Respondent in

their submission dated 28.12.2022 submitted that -
• They have made first application for refund forperiod from April 2019

to September 2019 on 09.04.21, which was well within time as per
Section 54(1) and Notification No. 15/2021-Central Tax. The said
application was rejected on the grounds that supporting documents
not attached and advised them to file fresh application. Accordingly,
they have filed refund application for second time on 15.04.2021,
however again for same grounds rejected and advised to file fresh

refund application.
u. Accordingly, third time they filed refund application on 22. 06.21

which was within time as per Section 54(1) and Notification No.
15/2021. Again rejected on 06. 07.21 on same grounds of documents
not attached and advised to file fresh application. The last date for

filing the fresh application now would be 04.11.21 considering Nati.

No. 15/2021-Central Tax. When again filed fresh refund application
for forth time on 30.09.21, the said application was also rejected on
11.10.21 on the grounds that supporting documents not attached and
declaration & Annexure Bas per Circular No. 125/44/2019-GST not
attached. Also again advised to file fresh refund application. The last
date for filing fresh refund application now would be 15.11.21

considering Notification No. 15/2021-Central Tax.
iii. At the last they made final refund application on 26.10.2021 which is

well within time limit as per Section 54(1) of the CGSTAct, 2017 and
Notification No. 15/2021-Central Tax. The assessing officer has
accepted the refund application and issued refund order dated

29.10.2021.

Te» rererca Noreason o. 1s/2022 -central"9.23d
that they can file refund application for the perod .o •pf,2919 to

·- -- . ~
September 2019 on or before 30.09.2023. Whe led

Ly.
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the refund application in question on 26.10.2021, hence, it cannot be

considered time barred.

provisions:of Section 54 in the present appeal. Accordingly, the same is
reproduced as under :
Section 54. Refund oftax.
(1) Any person claiming refund of any tax and interest, if any, paid on such
tax or anjother amount paid by him, may make an application before the
expiry of two years from the relevant date in such form and manner as
may be prescribed:
Provided that a registered person, claiming refund of any balance in the
electronic: cash ledger in accordance with the provisions of sub-section (6)
of section 49, may claim such refund in 1[such form and] manner as may
be prescribed.

Discussion and Findings :
6. ". I have carefully gone through the facts of the case, grounds
of appeal, submission made by the Respondent and documents available

on record. I find that the Respondent has filed the refund application of
accumulated ITC due to export of service without payment of duty on

26.10.2021 for the period from April 2019 to September 2019. The said

refund claim was sanctioned to the Respondent vide impugned order. By

referring the provisions of Section 54 of the CGST Act, 2017, the

department in the present appeal has mainly contended that said refund

claim was:time barred and therefore, the, refund claim so erroneously
sanctioned by adjudicating authority is required to be recovered with

. interest.

i
i
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7. I find . that the department is mainly relying upon the

Explanation.- For the purposes of this section,

(2) "relevant date"means

(c) in the case of services exported out of India where a refund of tax
paid is available in respect of services themselves or, as the case may
be, the inputs or input services used in such services, the date of-
(i) receipt of payment in convertible foreign exchange [or in Indian
rupees wherever permitted by the Reserve Bank of India], where the

· supply.of services had been completed prior to the receipt of such
payment; or
(ii) issue of invoice, where payment for the services had been received
in advance prior to the date of issue of the invoice;

The department has contended in the prese the
Respondent has received the paynient from 03.04 2019

for the services so provided; that all the eleven in fore

i
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01.10.2019 and total payment for all eleven invoices have been
received by 04.10.2019. Accordingly, the department in the present "

appeal contended that the relevant date in view of above provisions

comes to 04.10.2019; therefore the last date for filing of refund

application arrive 03.10.2021 i.e. two years from relevant date. The

present refund application is filed on 26.10.2021.
8. I find that in support of their claim the Respondent has

referred the CBIC's Notification No. 13/2022-Central Tax dated

05.07.2022. The relevant para is reproduced as under :
(iii) excludes the period from the 1st day of March, 2020 to the
28 day of February, 2022 for computation ofperiod of limitation for
filing refund application under section 54 or section 55 of the said

Act.

2. This notification shall be deemed to have come into force with

effect from the 1st day ofMarch, 2020.
In view of above, I find that in respect of refund claims for

which due date for filing refund claim falls during period from

01.03.2020 to 28.02.2022, two years time limit under Section 54 of the
CGST Act, 2017 is to be reckoned, excluding the said period. Whereas,
in the subject case, the department/ appellant has determined the

relevant date as 04.10.2019 and accordingly, the Refund application is
required to be filed by 03.10.2021 considering two years from relevant

date.
9. However, in the above context, I find that the Hon'ble
Supreme Court has passed order on 10.01.2022 in matter of
Miscellaneous Application No. 21 of 2022 in M.A. 665 of 2021, in
SMW(C) No. 3 of 2020. Hon'ble Supreme Court vide Order dated
10.01.2022 ordered that for computing period of limitation for any suit,
appeal, application or proceedings the period from 15.03.2020 till
28.02.2022 shall stand excluded and consequently balance period of
limitation remaining as on 03.10.2021 if any, shall become available
with effect from 01.03.2022 and that in cases where the limitation
would have expired during the period from 15.03.2020 till 28.02.2022
notwithstanding the actual balance period of limitation remaining, all

persons shall have a limitation period of 90 days from 01.03.2022.

10. In view of above, I find that in the pres99$matter the
••U6 re.,O «cwt. i \

refund claim was filed for the period April'19 to 6epembe :,e, on
AS 1-- -2

26.10.2021. Further, I find that the Respondent ltis " he
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Appellant

a2°-{0Mr
( Jadav)
Superintendent (Appeals)
Central Tax, Ahmedabad

I
Additional ommissioner (Appeals)

Date: ICJ,02.2023

. .

"Impugned Order". Accordingly, I upheld the "Impugned Order" and reject

the appeal filed by the 'Appellant/Department'.

f@«aaftraft it£srfat RR4tu5qla thfarsare
The appeal filed by the- appellant/ department stands disposed of in

above terms.

payment between 03.04.2019 to 04.10.2019 in connection with export
of services. Therefore, I find that in' the present matter the relevant

date for filing the refund application is falling within the period of
15.03.2020 to 28.02.2022. Accordingly, following the order of Hon'ble
Supreme Court in MA 665/2021 in SMW(C) No. 3/2020 as well as in the
light of Notification No. 13/2022-Central Tax dated 05.07.2022, I am of

the view that the present refund claim of Rs.6,09,116/- filed on
26.10.2021 is well within the time limit prescribed under Section 54 of

the CGST Act, 2017.
11. In view of the above discussions, I do not find any force in
the contentions of the 'Appellant/Department'. Accordingly, I find that

· the impugned order passed by the adjudicating authority is correct and as

per the provisions .of GST law. Consequently, I do not find any reason to
interfere with the decision taken by the ''Adjudicating Authority" vide

By R.P.A.D.
To, .
The Assistant/ Deputy Commissioner,
CGST,· Division - VIII, Ahmedabad South .

. . M/s. Alpine Wellness LLP, Respondent
Corporate: House-4, Parshwanath Business Park,

· Nr.. Prahladnagar Garden, Ahmedabad - 380015
Copy to:
1. The Principal Chief Commissioner of CentraJ Tax·, Ahmedabad Zone.
2. The Commissioner, CGST & C. Ex., Appeals, Ahmedabad.
3. The Commissioner, CGST & C. Ex., Ahmedabad-South.
4. The Deputy/Assistant Co ssier ST 8 C. Ex, Division-VIII,

Ahmedabad South.
5.- The Superintendent (Syste ., Appeals, Ahmedabad.
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